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QUESTIONS PRESENTED 

 

I. Whether the Second Circuit's holding that an arbitrator's grant of an award was 

within his appellate authority conflicts with Stolt-Nielsen S.A. v. AnimalFeeds 

International Corp. and bedrock principles of labor law. 

 

II. Whether the Second Circuit’s holding that an arbitrator’s reasonable 

interpretation and application of the Collective Bargaining Agreement comports 

with decisions such as Boise Cascade Corp. v. Paper AlliedIndustrial, Chemical 

& Energy Workers (PACE) and other court decisions holding that vacatur is 

warranted where the arbitrator does not address specific provisions of the 

collective bargaining agreement. 
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STATEMENT OF JURISDICTION 

 The Unites States Court of Appeals for the Second Circuit entered its 

judgment on April 25, 2016. The Supreme Court of the United States properly 

exercised its jurisdiction and granted certiorari. Jurisdiction is proper pursuant to 

28 U.S.C. § 1254(1).  

STATUTORY PROVISIONS INVOLVED 

The relevant statutory provisions and rules involved in this case are listed 

below and reproduced in the Appendices:  

29 U.S.C. § 141 et seq. 

9 U.S.C. § 10(a). 

STATEMENT OF THE CASE 

Respondent respectfully requests this Court to affirm the decision of the 

United States Court of Appeals for the Second Circuit and enforce the arbitration 

award. Nat’l Football League Mgmt. Council v. Nat’l Football League Players Ass’n, 

820 F.3d 527, 549-550 (2d Cir. 2016).  

I. The Game 

On January 18, 2015, the New England Patriots and the Indianapolis Colts 

played in the American Football Conference Championship Game at the Patriots’ 

home stadium in Foxborough, Massachusetts to determine which team would 

advance to Super Bowl XLIX. See R. at 4. During the second quarter, Colts 

linebacker D’Qwell Jackson intercepted a pass thrown by Tom Brady (“Brady”) and 
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took the ball to the sideline, suspecting it might be inflated below the allowed 

minimum pressure of 12.5 pounds per square inch. R. at 4-5. Colts personnel 

informed League officials, who then tested all of the game balls at halftime. R. at 5. 

Eleven other Patriots balls and four Colts balls were tested, and while each of the 

four Colts balls tested within the permissible range on at least one of the gauges, all 

eleven of the Patriots balls measured below 12.5 psi on both. See id.  

II. The Investigation 

On January 23, the NFL announced that it had retained Theodore V. Wells, 

Jr., Esq., and the law firm of Paul, Weiss, Rifkind, Wharton & Garrison to conduct 

an independent investigation. See id. This investigation subsequently culminated in 

a Report that concluded it was “more probable than not” that two Patriots 

equipment officials—Jim McNally and John Jastremski—had “participated in a 

deliberate effort to release air from Patriots game balls after the balls were 

examined by the referee.” See id. In addition to videotape evidence and witness 

interviews, the investigation team examined text messages exchanged between 

McNally and Jastremski in the months leading up to the AFC Championship Game. 

Id. In the messages, the two discussed Brady’s preference for less-inflated footballs, 

McNally referred to himself as “the deflator,” and Jastremski agreed to provide 

McNally with a “needle” in exchange for “cash,” “new kicks,” and memorabilia 

autographed by Brady. R. at 5-6.   

Critically, the investigation also examined Brady’s potential role in the 

deflation scheme. See R. at 6. The Report concluded that it was “more probable than 
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not” that Brady had been “at least generally aware” of their actions. See id. It was 

further “unlikely that an equipment assistant and a locker room attendant would 

deflate game balls without Brady’s “knowledge,” “approval,” “awareness,” and 

“consent.” See id. The investigators also observed that Brady was a “constant 

reference point” in McNally and Jastremski’s discussions about the scheme. 

Significantly, the Report found that, after more than six months of not 

communicating by phone or message, Brady and Jastremski spoke on the phone for 

approximately 25 minutes on January 19, the day the investigation was announced. 

See id. This unusual pattern of communication continued over the next two days, 

and Brady also took the “unprecedented step” of inviting Jastremski to the 

quarterback room. See id. The Report added that the investigation had been 

impaired by Brady’s refusal “to make available any documents or electronic 

information (including text messages and emails),” notwithstanding an offer by the 

investigators to allow Brady’s counsel to screen the production. See id. 

III. The Suspension 

In a letter dated May 11, 2015, NFL Executive Vice President Troy Vincent, 

Sr., notified Brady that Commissioner Goodell (“The Commissioner”) had 

authorized his four-game suspension pursuant to Article 46 of the (“CBA”) 

Bargaining Agreement between the League and the NFL Players Association (the 

“Association”)  for engaging in “conduct detrimental to the integrity of and public 

confidence in the game of professional football.” See id. The disciplinary letter cited 

the Report’s conclusions regarding Brady’s awareness and knowledge of the scheme, 



  

4 

 

as well as his “failure to cooperate fully and candidly with the investigation, 

including by refusing to produce any relevant electronic evidence, despite being 

offered extraordinary safeguards by the investigators to protect unrelated personal 

information.” See id. 

Brady, through the Association, filed an appeal of the suspension, and the 

Commissioner exercised his discretion under the CBA to serve as the arbitrator. See 

id. On June 23, 2015, the Commissioner held a hearing involving nearly ten hours 

of sworn testimony and argument, and approximately 300 exhibits. See id. Shortly 

before the hearing, it was revealed that on March 6—the same day that he was to 

be interviewed by the Wells investigative team—Brady had “instructed his 

assistant to destroy the cellphone that he had been using since early November 

2014. This time reflected the period that included the AFC Championship Game 

and the initial weeks of the subsequent investigation,” despite knowing that the 

investigators had requested information from the phone several weeks before. See 

id. Although Brady testified that he was following his ordinary practice of disposing 

of old cell phones in order to protect his personal privacy, he had nonetheless 

retained phones he used before and after the relevant time frame. See id. 

On July 28, 2015, the Commissioner issued a final decision affirming the 

four-game suspension. See id. Based upon the newly revealed evidence regarding 

the destruction of the cell phone, the Commissioner found that Brady had not only 

failed to cooperate with the investigation, but “made a deliberate effort to ensure 

that investigators would never have access to information that he had been asked to 
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produce.” See id.  The Commissioner consequently drew an adverse inference that 

the cell phone would have contained inculpatory evidence, and concluded:  

(1) Mr. Brady participated in a scheme to tamper with the game balls after 

they had been approved by the game officials for use in the AFC 

Championship Game; and  

(2) Mr. Brady willfully obstructed the investigation by, among other things, 

affirmatively arranging for destruction of his cellphone knowing that it 

contained potentially relevant information that had been requested by the 

investigators.  

See id. Finally, the Commissioner analogized Brady’s conduct to that of steroid 

users, whom he believed seek to gain a similar systematic competitive advantage, 

and consequently affirmed that, in his view, the four-game suspension typically 

imposed on first-time steroid users was equally appropriate in this context based on 

the severity of the conduct. See id.  

IV. Further Proceedings 

The League commenced an action the same day in the United States District 

Court for the Southern District of New York, seeking confirmation of the award 

under the LMRA. See id. The Association brought an action to vacate the award in 

the United States District Court for the District of Minnesota, which was 

subsequently transferred to the Southern District. See id.  

On September 3, 2015, the district court issued a decision and order granting 

the Association’s motion to vacate the award and denying the League’s motion to 
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confirm. See Nat’l Football League Mgmt. Council v. Nat’l Football League Players 

Ass’n, 125 F. Supp. 3d 449 (S.D.N.Y. 2015). The court erroneously reasoned that 

Brady lacked notice that he could be suspended for four games because the 

provisions applicable to his conduct provided that only fines could be imposed. The 

court also held that the award was defective because the Commissioner deprived 

Brady of fundamental fairness for exercising his discretion in denying the 

Association’s motions to compel the production of Paul, Weiss’s internal notes and 

Pash’s testimony regarding his involvement with the Wells Report. The League 

appealed the decision.  

The U.S. Court of Appeals for the Second Circuit reversed the district court, 

holding that the Commissioner properly exercised his broad authority in reaching 

his decision as courts “may not disturb an award so long as [the Commissioner] 

acted within the bounds of his bargained authority.” R. at 4.  

STANDARD OF REVIEW 

 

 The standard of review governing this appeal is “clearly erroneous” on 

questions of fact and a de novo standard on questions of law. First Options of 

Chicago, Inc. v. Kaplan,  514 U.S. 938, 939 (1940). This dispute is governed by 

section 301 of the Labor Management Relations Act (“LMRA”). 29 U.S.C. § 141 et 

seq. The Act embodies a “clear preference for the private resolution of labor disputes 

without government intervention.” Int’l Bhd. of Elec. Workers v. Niagara Mohawk 

Power Corp., 143 F.3d 704, 714 (2d Cir. 1998). 
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SUMMARY OF THE ARGUMENT 

I. The Commissioner Acted Within the Scope of His Authority  

The Second Circuit’s decision was in line with Stolt-Nielson S.A. v. 

AnimalFeeds International Corp. and bedrock labor law principles in upholding the 

award for two reasons: (1) the Commissioner was within his authority on appeal; 

and (2) even if he was not, any violation is immaterial procedural error and 

therefore not grounds for the judicial interventionism displayed by the district 

court.  

The Award is entitled to a great deal of deference, as a decision made with an 

arbitrator’s bargained for discretion under the CBA. Courts review such agreements 

under section 301 of the LMRA and reviews under the LMRA are extremely limited 

and highly deferential. If an arbitrator acts arguably within his authority, then 

even serious error does not suffice to overturn his decision. In the present case, 

Article 46 of the CBA grants the Commissioner broad authority to take disciplinary 

action against a player whom he “reasonably judges to have engaged in conduct 

detrimental to the integrity of, or public confidence in, the game of professional 

football.”  

The presumption that the Award was granted within this authority can only 

be rebutted in three narrow instances: (1) when the award does not “draw its 

essence from the collective bargaining agreement” and the arbitrator instead 

dispenses “his own brand of industrial justice”; (2) when the arbitrator exceeds the 

boundaries of the issues submitted to him; and (3) when the award is contrary to 

public policy. The Association must therefore prove one of these three exceptions 
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applies in order to abrogate the award. No exception applies here.  

First, the award is drawn from the essence of the agreement. This is not an 

instance like Stolt-Nielson, where the arbitrator supplanted the law with his own 

policy choices in the face of silence between the parties on a fundamental issue. 

Here, both parties have agreed that the Commissioner possesses the authority to 

punish conduct detrimental to the League and to decide issues on appeal. The 

Commissioner in the present case adopted the procedures necessary to give effect to 

this agreement. Regardless of the Commissioner’s justifications sua sponte on 

appeal, other legitimate paths to the four-game suspension existed. The award is 

therefore contemplated by the agreement and drawn from its essence.  

Second, the award did not exceed the bounds of the issues submitted on 

appeal. Courts are typically extremely deferential to an arbitrator’s interpretation 

regarding the scope of the issues presented. The Commissioner broadly defined the 

issue here as to whether Brady’s four-game suspension was warranted. The 

Commissioner is therefore well within his authority to change his reasoning on 

appeal if, in light of new facts, it serves this inquiry.  

Third, no public policy concern existed in the present case to rebut the 

Commissioner’s authority to grant the award. The public policy exception has 

historically only applied in instances when public health and safety are implicated, 

such as employees dealing with nuclear reactors or air traffic safety—considerations 

not remotely addressed in the present case. 
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Because no exception applies, the presumption that this award was granted 

within the Commissioner’s bargained for authority remains, and the award should 

be enforced. Even if the Commissioner exceeded his authority, however, this 

overstep was merely procedural and did not affect the outcome of the award. The 

Court should, therefore, avoid the mistake of judicial interventionism, and refrain 

from invoking a more searching form of review. In the alternative, assuming the 

Commissioner’s authority was exceeded to the point of necessitating this searching 

review, it does not immediately follow that vacatur is warranted.   

II. The Arbitral Award Must Be Enforced  

The Second Circuit properly affirmed the arbitral award in determining the 

Commissioner reached his decision based on the essence of the CBA. Arbitrators are 

afforded a high degree of discretion with limited judicial interference in order for 

arbitration to remain a desirable alternative to courtroom litigation. In accordance 

with this policy, the Second Circuit upheld the Commissioner’s four-game 

suspension of Brady based on his interpretation and application of the CBA.    

Courts are not authorized to reconsider the merits of an arbitral award as 

long as it is derived from the agreement, viewed in light of its language, its context, 

and any other indicia of the parties’ intention. The Commissioner reasonably 

interpreted the CBA by applying the broad authority afforded to him under Article 

46. Pursuant to this provision, the Commissioner is authorized to impose 

disciplinary actions he reasonably believes a player to have engaged in conduct 

“detrimental to the integrity” to the game of professional football.  
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The Association’s procedural grounds to vacate the award are meritless and 

do not overcome the national policy favoring arbitration for two reasons. First, the 

Association contends Brady lacked notice that tampering with or the deflation of 

footballs, being generally aware of another’s misconduct, and destroying evidence 

pertinent to an on-going litigation could yield a suspension. However, all players 

have full notice of the broad authority afforded to the Commissioner pursuant to the 

League Policies and NFL Player Contract the players enter into with the League. 

Second, because Brady had sufficient opportunity to present proof of a claim or 

defense and the arbitral proceeding was neither “irrational” nor “arbitrary,” Brady 

was not deprived of a fundamentally fair hearing.  

In addition, the Association fails under the remaining two limited grounds to 

warrant vacating the award.  Because the Commissioner’s judgment does not reflect 

any level of partiality, fraud, corruption, or dishonesty, the arbitral award must be 

enforced. While this Court expressly held that the Federal Arbitration Act (“FAA”) 

provides the four limited grounds for vacating an award, some circuits also hold a 

“manifest disregard of the law” as a common-law ground to vacate an arbitral 

award. Even assuming, arguendo, that a “manifest disregard of the law” is grounds 

to vacate an award, so long as the award drew its essence from the Agreement, the 

award must be enforced. The Commissioner authorized a four‐game suspension 

pursuant to the CBA and thus reasonably reached his decisions by drawing from 

the essence of the Agreement. For these reasons, this Court should affirm the 

Second Circuit’s decisions and enforce the arbitral award.  
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ARGUMENT & AUTHORITIES 

I. THE SECOND CIRCUIT’S DECISION WAS IN LINE WITH STOLT-
NIELSEN S.A. v. ANIMALFEEDS INTERNATIONAL CORP. AND 

BEDROCK LABOR LAW PRINCIPLES IN AFFIRMING THE AWARD. 

 

The Second Circuit’s opinion does not conflict with Stolt-Nielsen S.A. v. 

AnimalFeeds International Corp., 559 U.S. 662 (2010) or bedrock principles of labor 

law in its approval of an award that exceeded the CBA’s grant of “appellate” 

authority over disciplinary decisions. The Commissioner did not exceed his 

appellate authority in determining Brady’s award. However, even if the award did 

exceed the Commissioner’s appellate authority, this violation was immaterial 

harmless error and therefore not grounds for the type of judicial interventionism 

displayed by the district court.  

A. Appellate Authority Was Not Exceeded Under Stolt-Nielsen and Bedrock 

Principles of Labor Law. 

 

Appellate authority was not exceeded in the present case because the 

Commissioner’s award drew its essence from the CBA, confined itself to the issues 

submitted for appeal, and the award was not contrary to public policy. The 

Commissioner, in short, conformed to the legal standards established in the LMRA. 

Therefore, there is no reason to rebut the strong presumption of judicial deference 

towards arbitration awards, and the Second Circuit was correct in declining to 

interfere in this case. 

Federal courts possess the ability under Section 301 of the LMRA to review 

arbitrations conducted under the terms of a collective bargaining agreement. See, 

e.g., Sprewell v. Golden State Warriors, 266 F.3d 979, 986 (9th Cir. 2001). However, 
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a court’s review of arbitration awards under the LMRA is extremely limited and 

highly deferential. See Stolt-Nielsen, 559 U.S. at 672; Haw. Teamsters & Allied 

Workers Union, Local 996 v. United Parcel Serv., 241 F.3d 1177, 1180 (9th Cir. 

2001).  

Moreover, if an arbitrator even arguably construes or applies the contract, 

and acts within the scope of his authority, the fact that a court is convinced he 

committed serious error does not suffice to overturn his decision. See Major League 

Baseball Players Ass'n v. Garvey, 532 U.S. 504, 509 (2001). Furthermore, when an 

arbitrator resolves a dispute regarding the application of a collective bargaining 

agreement, and no dishonesty is alleged, the arbitrator's “improvident, even silly, 

factfinding” does not provide a basis for a reviewing court to refuse to enforce an 

award. See United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 39 (1987). 

It is for the courts to determine whether the arbitrator interpreted the CBA, not 

whether he did so correctly. See Allied Workers, 241 F.3d at 1178. 

Here, the parties under the CBA granted the Commissioner broad authority 

on appeal. R. at 12. Article 46 of the CBA empowers the Commissioner to take 

disciplinary action against a player whom he “reasonably judge[s]” to have engaged 

in “conduct detrimental to the integrity of, or public confidence in, the game of 

professional football.” See id. The award against Brady was predicated on the belief 

that Brady’s involvement fell under this broad category, and the Commissioner’s 

fact-finding does not create a basis for overturning this case. See id. In fact, 

opposing counsel does not contest that the CBA is entitled to this high level of 
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deference, but instead claims that this deference to authority was rebutted by the 

Commissioner’s actions. See id. at 38. This is simply not true. See NFL Players 

Ass’n, 820 F.3d at 539; Stolt-Nielsen, 559 U.S. at 671. 

The presumption of deference can only be rebutted in three narrow instances: 

(1) when the arbitrator’s award does not “draw its essence from the collective 

bargaining agreement” and the arbitrator dispenses his own brand of industrial 

justice; (2) when the arbitrator exceeds the boundaries of the issues submitted to 

him; and (3) when the award is contrary to public policy. See Stolt-Nielsen, 559 U.S. 

at 671; United Food & Commercial Workers Int'l Union, Local 588 v. Foster Poultry 

Farms, 74 F.3d 169, 173 (9th Cir. 1995), opinion amended on denial of reh'g, (9th 

Cir. Jan. 30, 1996). See also Garvey, 532 U.S. 504 at 509; Misco, 484 U.S. 29 at 38.  

1. The award was predicated on Article 46 and therefore within the essence 

of the agreement. 

 

There is no dispute that the CBA and its terms were properly agreed upon. 

See NFL Players Ass’n, 820 F.3d at 537. Instead, the Association contends that 

ambiguity existed outside the terms of the CBA, and that the Commissioner 

improperly filled in those terms. Petition for Panel Rehearing at 9, NFL Mgmt. 

Council v. NFL Players Ass'n, 820 F.3d 527 (2d Cir. 2016) (No. 15-2801). However, 

the “essence of the agreement” exception to arbitral deference is typically only 

applied when the silence was uncontemplated by the parties, and had the potential 

to affect the substantive outcome of the award. See Stolt-Nielsen, 559 U.S. at 686; 

Garvey, 532 U.S. at 504.  
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 For example, in Stolt-Nielson, the Court overturned the arbitrator’s decision 

when the arbitrator refused to choose applicable law and instead applied his own 

normative policy determination to the case. See 559 U.S. at 663. In refusing to 

decide, the Court held that the arbitrator had exceeded his mandate and imposed 

his own point of view. See id. The Stolt-Nielsen arbitrator proceeded as if he 

possessed the authority to develop what he viewed as the best rule to be applied in 

such a situation. See id. at 662, 673–74. In that case, neither party affirmatively 

decided the issue of class action arbitration, and therefore it was outside the agreed 

terms of the CBA for the arbitrator to “dispense his own brand of industrial justice.” 

See id. at 671. 

In contrast, in the present case, the League and players consented “many 

years ago that the Commissioner should investigate possible rule violations, should 

impose appropriate sanctions, and may preside at arbitrations challenging his 

discipline.” See R. at 4. The Commissioner was authorized to impose discipline for 

“conduct detrimental to the integrity of, or public confidence in, the game of 

football.” See R. at 4, 12-13. There can be no doubt, therefore, that this authority 

was “drawn from the essence of the agreement,” as both parties consented to the 

Commissioner’s authority to dispense the initial award, and to preside over the 

rehearing under Article 46. See Stolt-Nielsen, 559 U.S. at 686; R. at 4.  

 The Association is correct to point out that subsequent to the Stolt-Nielsen 

decision, courts have found that silence or ambiguity in an arbitration agreement 

does not give the arbitrator authority to resolve issues that “are fundamental to the 
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manner in which the parties will resolve their disputes.” Petition for Panel 

Rehearing at 9, NFL Mgmt. Council v. NFL Players Ass'n, 820 F.3d 527 (2d Cir. 

2016) (No. 15-2801); see also, e.g., Opalinski v. Robert Half Intern. Inc., 761 F.3d 

326, 331 (3d Cir. 2014) (“an arbitrator has the power to decide an issue only if the 

parties have authorized the arbitrator to do so.”). Courts recognize that arbitrators 

may only exercise “contractually delegated authority,” and do not possess the 

discretion to exercise powers the parties did not agree upon. See e.g., Eastern Assoc. 

Coal Corp. v. United Mine Workers, 531 U.S. 57, 62 (2000). However, unlike in 

Stolt-Nielsen, no silence, choice of law issue, or gap-filling occurred in the present 

case. See 559 U.S. at 687. The CBA clearly gives the Commissioner the power to 

decide “appeals” of disciplinary decisions. R. at 32. The Commissioner simply 

exercised that explicit authority when he filled in procedural gaps. See id. 

Moreover, while it is possible the outcome of class arbitration in Stolt-Nielsen 

had a material effect on the outcome of the award, and was fundamental to how the 

parties resolved the dispute, the Court has taken a different approach to merely 

procedural questions of arbitration. See Stolt-Nielsen, 559 U.S. at 663; Howsam v. 

Dean Witter Reynolds, Inc., 537 U.S. 79, 84 (2002). As the Court stated in Stolt-

Nielsen, an arbitration agreement implicitly authorizes the arbitrator to adopt 

those procedures necessary to give effect to the parties’ agreement. See 559 U.S. at 

684-85. Therefore, “procedural” questions that grow out of the dispute, and bear on 

its final disposition, are presumptively for an arbitrator to decide. See Stolt-Nielsen 

559 U.S. at 685; Howsam, 537 U.S. at 84. This recognition is grounded in the 
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principle that when the parties to a bargain have not agreed with respect to a term 

which is essential to a determination of their rights and duties, a term which is 

reasonable in the circumstances must be supplied by the court. See 559 U.S. at 685.  

In the present case, the Association’s disagreement with the award concerns 

how the Commissioner reached that award, which is inherently a procedural issue. 

See R. at 13-24. The CBA granted the arbitrator the authority to decide appeals of 

disciplinary decisions. See R. at 32, 39. However, the CBA is silent on the rules of 

procedure surrounding appeal, except to provide that “parties shall exchange copies 

of any exhibit upon which they intend to rely no later than three calendar days 

prior to the hearing.” R. at 12. Encompassed in that silence is an implicit 

authorization that the arbitrator may decide the procedural means of determining 

the issue as he sees fit. Stolt-Nielsen, 559 U.S. at 663; see R. at 29. The 

Commissioner’s multiple procedural choices—from denying Pash’s testimony, to 

choosing which evidence to consider—were solely within his authority, and 

therefore not an instance of the Commissioner proscribing his own form of 

“industrial justice.” See Stolt-Nielsen, 559 U.S. at 663; R. at 8, 27. Stolt-Nielsen and 

its progeny are accordingly not illustrative of the award’s weakness, but rather of 

its strength because the Commissioner acted at the peak of his procedural 

authority. See 559 U.S. at 663; R. at 12, 15.   

The present case is factually similar to the Ninth Circuit case, S. California 

Gas Co. v. Util. Workers Union of Am., Local 132, AFL-CIO, 265 F.3d 787 (9th Cir. 

2001), where the court found that an arbitrator was acting within the “essence of 
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the agreement” and upheld an award for two employees who were wrongly 

discharged. This was the case even though the arbitrator stated on appeal that the 

evidence overwhelmingly demonstrated that the employees had in fact taken illegal 

drugs. See id. at 793.  

The pertinent issue, the court in that case found, was not whether the fired 

individuals had in fact taken the drugs, “but rather whether their drug tests were 

properly administered so as to justify the loss of their jobs.” See id. The parties in 

California Gas had previously agreed in a collective bargaining agreement that an 

employee who tested positive on a drug test would be terminated. See id. The court 

found, therefore, that the sua sponte musings of the arbitrator on appeal were 

irrelevant, as neither the outcome of the award, nor the test employed were 

changed. See id. at 794.   

 Likewise, in the present case, the Commissioner’s determination to uphold 

the award on appeal is valid because the Commissioner’s opinions on Brady’s 

culpability do not change the fact that the award was granted under his bargained-

for authority. R. at 21. It was well within the Commissioner’s right to uphold the 

award under the original “conduct detrimental” justification. See id. The 

Commissioner’s opinion as to Brady’s relative culpability is, therefore, just like the 

arbitrator’s opinion in California Gas: irrelevant. See 265 F.3d at 794. The 

Association conflates the Commissioner’s personal belief as to Brady’s culpability 

with his procedural ability to punish a player under Article 46. R. at 22 n. 10. As the 

Ninth Circuit in California Gas stated, this argument “misses the mark.” See 265 
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F.3d at 793. It does not matter which route was taken to reach the award, only that 

a legitimate procedural route to the award exists. Id. Here, regardless of the 

Commissioner’s statements on appeal, there was a legitimate procedural path to the 

four-game suspension. See R. at 15. In light of the high degree of deference afforded 

to arbitrators, and the narrow nature of the essence of the agreement exception, the 

Court should assume those routes were taken in the present case. To do otherwise 

would be to dive into the discretionary fact-finding process of the arbitrator—an 

action that runs counter to the Court’s historic deference to the arbitral procedural 

process elucidated in Stolt-Nielson. See 559 U.S. at 684-85.  

2. The award did not exceed the bounds of the issue submitted to the 

Commissioner on appeal.  

 

The procedural issue raised by the Association before the Second Circuit can 

also be framed under the second exception to the presumption of arbitral authority: 

whether the Commissioner exceeded the bounds of the issues submitted to the him 

on appeal. Under this inquiry, the Second Circuit was correct to find that the 

Commissioner acted within his authority and the arbitration award should, 

therefore, receive deference. Again the argued discrepancy between the original 

award and the new award is the pertinent issue. See Petition for Panel Rehearing 

at 10, NFL Mgmt. Council v. NFL Players Ass’n, 820 F.3d 527 (2d Cir. 2016) (No. 

15-2801).  As the Association stated, it is their belief the majority’s ruling conflicts 

with the fundamental labor law principle that an employer sanction “must stand or 

fall upon the reason given at the time of the sanction.” Id. In the eyes of Association, 

the Commissioner’s decision on appeal was, therefore, unwarranted because he 
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included separate facts to support the basis of the award on appeal than he did in 

the initial award itself. See id. However, this line of argument fails because, 

justification notwithstanding, the Commissioner confined his award to the issues 

submitted on appeal. R. at 6-10.  

 In determining whether an Arbitrator has exceeded the scope of the issues 

presented, Circuit courts are typically deferential. See Pack Concrete, Inc. v. 

Cunningham, 866 F.2d 283, 285 (9th Cir. 1989) (“An arbitrator’s interpretation of 

the scope of the issue submitted to him is entitled to the same deference accorded 

his interpretation of the collective bargaining agreement”); see also Mobil Oil Corp 

v. Independent Oil Workers Union, 679 F.2d 299, 302 (3d Cir. 1982); International 

Ass’n of Machinists v. Texas Steel, 639 F.2d 279, 283 (5th Cir. 1981) (holding that a 

court must be mindful of the broad discretion accorded arbitrators in fashioning 

appropriate remedies); Kurt Orban Co. v. Angeles Metal Systems, 573 F.2d 739, 740 

(2d Cir. 1978) (emphasizing arbitrators are not required to disclose the basis upon 

which their awards are made). To determine otherwise would open the floodgates to 

an endless number of grievances, as disputes of this sort invariably occur in almost 

every arbitration between employees and employers. Mobil, 679 F.2d at 302.  

As the Third Circuit warned in Mobil, this broad review power would 

“undermine the congressional policy in favor of expeditious and relatively 

inexpensive means of settling grievances, and thus of promoting labor peace.” See 

id. Additionally, the interpretation of the issues submitted often includes 

“constructing the agreement itself, a job clearly for the arbitrator.”  See Mobil, 679 
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F.2d at 302; John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 557 (1964). See 

also Pack Concrete, 866 F.2d at 285–86. 

Circuit Courts are hesitant to interfere in this highly discretionary matter. 

For example, in Pack Concrete, the Ninth Circuit upheld an arbitration award 

appeal predicated on a discharge issue, even though the only issue submitted to the 

arbitrator on appeal was labeled “seniority and recall.” 866 F.2d 283, 285–86 (9th 

Cir. 1989). Despite a provision of the CBA which required the arbitrator to only 

consider issues submitted in writing, the court found that the arbitrator could also 

use letters gleaned through fact-finding that addressed the discharge issue as a 

foundation for the award. See Pack Concrete, 866 F.2d at 286. The arbitrator 

determined that the letters “played a pivotal, if not controlling issue in the case” 

and therefore interpreted the “submission of the issue as including a determination 

of . . . the letter.” See id. The Ninth Circuit found that the arbitrator’s use of the 

additional evidence was a “plausible interpretation” of the issues, and therefore 

begged deference. See id.  

Likewise, in Nat'l Football League Players Ass'n on behalf of Peterson v. 

Nat'l Football League, the Eighth Circuit upheld an award suspending Adrian 

Peterson under Article 46 for “conduct detrimental” to the League, despite 

complaints that the arbitrator had “adjudicated a hypothetical discipline that the 

Commissioner never actually imposed” by imposing punishment based on an 

outdated policy. 831 F.3d 985, 998 (8th Cir. 2016). The Association argued in the 

alternative that the arbitrator did not confine himself to the issues on appeal, and 
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claimed that the arbitrator was limited on appeal to the question advanced in 

opening statements—whether the old policy or the new policy was the appropriate 

source of discipline. See id. at 997.   

The court struck down both of these arguments. Id. In the first, the court 

found that because the award would not have changed under either parties’ 

preferred policy, the arbitrator’s choice between the two policies was within the 

arbitrator’s procedural authority under the CBA. See id. In the second, the Eighth 

Circuit found that while it was true that when “two parties submit an issue to 

arbitration, it confers authority upon the arbitrator to decide that issue,” the parties 

had not actually stipulated to the issues for arbitration. Id. at 997-98. The NFLPA 

asserted that the appeal was limited to the specific question of which policy applied, 

whereas the League argued that the question on appeal more broadly concerned the 

appropriateness of the discipline. See id.  In light of this conflict, the arbitrator 

possessed the authority to determine the scope of the issues on review. See id. at 

998. It was therefore within the arbitrator’s authority to accept the broad definition 

supported by the League. See id. As the Eighth Circuit poignantly concluded: 

As applied to Peterson's case . . . the arbitrator thought the terms of 

the Agreement, the law of the trade and the Personal Conduct Policy 

gave the Commissioner discretion to impose a six-game suspension and 

fine if he concluded that shorter suspensions in prior cases had been 

inadequate. The arbitrator's decision on this point was grounded in a 

construction and application of the terms of the Agreement and a 

specific arbitral precedent. It is therefore not subject to second-

guessing by the courts.  

 

Id. at 994-95. In the present case, the Association claims that the 

Commissioner “identified new grounds for the discipline—and affirmed Brady’s 
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suspension based on those new grounds.” Petition for Panel Rehearing at 10, NFL 

Mgmt. Council v. NFL Players Ass’n, 820 F.3d 527 (2d Cir. 2016) (No. 15-2801). 

However, as displayed by Cunningham and Peterson this is clearly within the 

Commissioner’s ability to determine the scope of the issue. Like the broad 

interpretation taken by the arbitrator in Peterson, here the scope of the issue was 

not to review the specific grounds for the initial award, but rather to review Brady’s 

culpability in its totality. Peterson, 831 F.3d at 997.  

As the arbitrator was not bound by the preliminary award on appeal in the 

Peterson case, here the Commissioner, acting as arbitrator, was not bound by his 

reasoning in the initial award, but only by the award itself. Peterson 831 F.3d at 

997; R. at 8.  As the appeal in Peterson asked whether Peterson’s discipline of six 

games was appropriate, here the issue, broadly construed, was whether Brady’s 

four-game suspension was warranted. See Peterson, 831 F.3d at 997; R. at 4-9. The 

Commissioner was, therefore, certainly within his authority to deviate from his 

initial reasoning if it served to answer this question See Peterson, 831 F.3d at 997; 

R. at 8-9.  

Moreover, the inclusion of new evidence at the appeals stage is not 

dispositive of a deviation from the arbitrator’s issue discretion. See Peterson, 831 

F.3d at 996. Like the letters addressing the discharge issue in Cunningham, which 

the Ninth Circuit decided to be a proper foundation for an award, here, the use of 

the new cell phone evidence on appeal may very well have been material to the 

issue of Brady’s discipline—the actual issue in this case—and therefore were the  
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proper grounds for the award. See Pack Concrete, 866 F.2d at 286; R. at 9. As the 

Second Circuit pointed out, the appeals process explicitly contemplates a “hearing” 

before an arbitrator. R. at 22. It would be “incoherent” to “insist that no new 

findings or conclusions” could be based on the expanded hearing record. R. at 23.  As 

the Eighth Circuit determined in Peterson, whether the award is justified on new 

grounds or on the existing grounds of the initial award is irrelevant if the award 

does not change. See Peterson, 831 F.3d at 997; R. at 23-24. This would be a very 

different case if the award had been increased, say from four to six games, on the 

basis of this new information—but this was not the case. See R. 1-12.  

Brady cannot claim that the Commissioner was within his authority to issue 

the four-game suspension in the initial award, and then say that the same 

disciplinary action was outside of the Commissioner’s power to enact on appeal—

simply because the Commissioner laid out additional or supplemental reasons for 

the award. See Peterson, 831 F.3d at 997; R. at 7-10; Petition for Panel Rehearing 

at 8-12, NFL Mgmt. Council v. NFL Players Ass’n, 820 F.3d 527 (2d Cir. 2016) (No. 

15-2801). The quantum of proof, if anything, moved further against Brady after the 

additional evidence was admitted. However, Brady sees this as a cause for 

abrogating the bargained for procedural authority of the Commissioner under the 

CBA. Id. The plain and simple fact was that the issue on appeal here was not the 

scope of the award, but instead, Brady’s culpability, and the Commissioner was 

authorized to use every procedural means available to pursue this question. See 

Peterson, 831 F.3d at 998; Mobil, 679 F.2d at 302; R at 9.  



  

24 

 

3. No well-defined or dominant public policy exception applies to the present 

case. 

 

The third exception to presumptive deference, public policy, likewise does not 

apply to the present case because there is no clearly-defined or dominant policy 

exception. See W.R. Grace & Co. v. Local Union 759, Int'l Union of United Rubber, 

461 U.S. 757, 766 (1983). The Court established this exception in W.R. Grace, 

holding that “a court may not enforce a collective-bargaining agreement that is 

contrary to public policy.” See id. The Court explained that if a contract, as 

interpreted, violates an explicit public policy, it is per se unenforceable. See id. This 

public policy must be well-defined and dominant, and must be ascertained by 

reference to laws and legal precedents, not from general considerations of supposed 

public interests. See W.R. Grace, 461 U.S. at 766; Misco, 484 U.S. 29 at 43. 

The question of public policy is ultimately one for resolution by the courts. 

See id. at 43. Although the Court attempted to establish the scope of the public 

policy exception in W.R. Grace and Misco, it has yet to formulate a bright line rule 

in its application. See W.R. Grace, 461 U.S. at 766; Misco, 484 U.S. 29 at 43; Scott 

Barbakoff, Application of the Public Policy Exception for the Enforcement of 

Arbitral Awards: There’s No Place Like “The Home” in Saint Mary Home, Inc. v. 

Service Employees International Union, District 1199, 43 Vill. L. Rev. 829, 830 

(1998). Nevertheless, courts have urged caution in rebutting the deference to an 

arbitration award on public policy grounds “because the finality of arbitral awards 

must be preserved if arbitration is to remain a desirable alternative to courtroom 

litigation.” See Aramark Facility Servs. v. Serv. Employees Int’l Union, Local 1877, 
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AFL CIO, 530 F.3d 817, 823 (9th Cir. 2008). Moreover, before an award can be 

vacated as against public policy, the policy violation must be “clearly shown.” See id.  

The Court, on multiple occasions, has refused to apply this narrow exception. 

See W.R. Grace, 461 U.S. 766; Misco, 484 U.S. 29 at 44. For instance, in W. R. 

Grace, the Court identified two important public policies that were potentially 

jeopardized by the arbitrator’s interpretation of the contract: obedience to judicial 

orders and voluntary compliance with Title VII of the Civil Rights Act of 1964. See 

461 U.S. at 766. However, the Court went on to hold that enforcement of the 

arbitration award in that case did not compromise either of the two public policies 

allegedly threatened by the award. See id. Two points followed from the Court’s 

decision in that case: First, a court may refuse to enforce a collective bargaining 

agreement when the specific terms contained in that agreement violate public 

policy; and second, the Court did not sanction a broad judicial power to set aside 

arbitration awards as against public policy. See id. The decision in that case turned 

on the Court’s examination of whether the award created any explicit conflict with 

other “laws and legal precedents” rather than an assessment of 

“general considerations of supposed public interests.” See id.  

Further, the Court in Misco again refused to apply the public policy 

exception. See 484 U.S. at 44. The Court found that the Court of Appeals made no 

attempt to review existing laws and legal precedents in order to demonstrate that 

they established a “well-defined and dominant” policy against the operation of 

dangerous machinery while under the influence of drugs. See id. Although the 
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judgment was firmly rooted in common sense, the Court found this to be a mere  

formulation of public policy based only on “general considerations of supposed 

public interests.” See Misco 484 U.S. at 44; see also, Monroe Auto Equipment Co. v. 

International Union, United Automotive, etc., 981 F.2d 261, 269 (6th Cir. Mich. 

1992); Stead Motors of Walnut Creek v. Automotive Machinists Lodge No. 1173, 

etc., 886 F.2d 1200 (9th Cir. 1989).  

Likewise, the Ninth Circuit in Stead Motors confirmed the arbitrator’s award 

because the award had not violated an explicit, well-defined, and dominant public 

policy. See Stead Motors, 886 F.2d at 1212. The court, applying W.R. Grace and 

Misco, found nothing in the record, or in its inquiry into “laws and legal 

precedents,” to support the existence of a specific public policy necessary to justify 

vacating the arbitral award. See id. at 1216 The sections of the California Code 

discussed in the case did not constitute the sort of laws and legal precedents 

necessary for the valid expression of an “explicit, well-defined and dominant” public 

policy nor were they sufficiently directed at the type of problem before the court. See 

id. While the provisions signified the legislature’s perception of a broad public 

interest in safe cars and trucks, the provisions represent precisely what Misco and 

W.R. Grace indicated to be insufficient to form an “explicit well-defined and 

dominant” public policy. See 461 U.S. at 766; 108 S. Ct. at 373. Furthermore, there 

was no showing in that case that the award violated public policy. See Stead 

Motors, 886 F.2d at 1216.  
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There are two decisions by courts of appeals in other circuits that, even while 

acknowledging this Court’s decisions in Grace and Misco, have overturned 

arbitrators' orders of reinstatement on public policy grounds. See Delta Air Lines v. 

Air Line Pilots Ass'n Int'l, 861 F.2d 665, 671-74 (11th Cir. 1988); Iowa Elec. Light & 

Power v. Local Union 204, of Int'l Bhd. of Elec. Workers, 834 F.2d 1424, 1427-29 

(8th Cir. 1987). In Iowa Electric, the Eighth Circuit concluded that there existed “a 

well-defined and dominant national policy requiring strict adherence to nuclear 

safety rules,” and refused to allow reinstatement of a nuclear power plant employee 

who had compromised a reactor safety system in order to leave for lunch early, 

despite an arbitrator's finding that termination for this “deliberate violation” was 

“too severe” a sanction. 834 F.2d at 1426. In Delta, the Eleventh Circuit vacated an 

arbitrator's order reinstating a commercial airline pilot who had flown his plane 

while drunk, finding a public policy sufficient to vacate the order of reinstatement 

from the fact that the laws of almost every state and the federal government made 

operating an aircraft while intoxicated illegal. See 861 F.2d at 672-74.  

In the present case, the public policy does not apply to Brady’s suspension. 

Unlike the reinstatement of the intoxicated pilot in Delta or the retention of the 

negligent nuclear plant operator in Iowa Electric, there are no public safety 

concerns surrounding Brady’s reinstatement. See Delta, 861 F.2d at 672-74; Iowa 

Electric, 834 F.2d at 1426. This is not a situation like in Misco, dealing with the 

operation of machinery while under the influence of drugs, which has a direct 

harmful effect on third parties. See Misco, 484 U.S. at 44. Opposing defenses may 



  

28 

 

fear Brady, but this apprehension is not equivalent to the public interests 

implicated concerning national security or the interest in preventing plane crashes. 

Id. Affirming Brady’s suspension does not impose a threat to public safety. See R. 1-

10. There is no standing public policy against suspending star players, and 

therefore no public policy reason indicating that the Commissioner acted outside the 

scope of his authority in this case. Id.   

B. Even if the Commissioner Did Exceed His Authority, the Effect Was 

Harmless Error.  

 

Even assuming the Commissioner exceeded his authority in relying on the 

additional evidence of Brady’s culpability submitted on appeal, this procedural 

defect did not impact the outcome of the case and this Court should be hesitant to 

intervene in an otherwise functioning arbitral process. See Garvey, 532 U.S. at 509. 

Even if the Commissioner based the appeal award on the belief that Brady was 

culpable, instead of Brady merely “likely knowing of the misconduct” this 

procedural violation does not obviate the fact that the award would remain the 

same under the “likely knowing” language utilized in the Wells Report. See R. at 10, 

20-26. There is nothing to indicate that the severity of the initial award would have 

changed if the Commissioner relied on the plain language of the Wells Report as 

compared to the language he used on appeal. R. at 6-8. Because this procedural 

error was immaterial to the award, this court should mark any earnest misstep on 

the Commissioner’s part as harmless, and not sufficient grounds to interfere. See 

Stolt-Nielsen, 559 U.S. at 678; Garvey, 532 U.S. at 509; see also Peterson, 831 F.3d 

at 997. However, even if this Court determines that the Commissioners breach of 
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authority is severe enough that some form of substantive review is necessary, it 

does not immediately follow that vacatur is warranted. See Stolt- Nielson, 559 U.S. 

at 671.  

Here, the Commissioner was authorized with broad discretion to punish 

“conduct detrimental” under the CBA, and because the Commissioner took no 

actions that would ignite one of the three exceptions to arbitral deference under 

section 301 of the LMRA, this Court should uphold the ruling of the Second Circuit 

and find the Arbitrator was acting within his authority. See R. at 6-10.   

II. THE ARBITRAL AWARD COMPORTS WITH THE SECOND CIRCUIT’S 

DECISION IN BOISE CASCADE CORP. V. PAPER ALLIED INDUSTRIAL, 
CHEMICAL & ENERGY WORKERS AND OTHER DECISIONS CONFIRMING 

ARBITRAL AWARDS.   

 

The Commissioner’s award must be enforced because the award “draws its 

essence from the collective bargaining agreement.” Boise Cascade Corp. v. Paper 

Allied-Indus., Chemical and Energy Workers (PACE), 309 F.3d 1075, 1080 (8th Cir. 

2002). In reaching the arbitral award, the Commissioner reasonably interpreted the 

CBA by reaching a resolution of an issue on which the agreement is silent. R. at 15.  

Relying on the broad authority afforded to him under Article 46, the Commissioner 

instituted a four-game suspension of Brady because the Agreement is silent on 

disciplinary matters concerning the “deflation” or “tampering with” of footballs. Id. 

This Court has routinely held that “[a]s long as the arbitrator's award ‘draws 

its essence from the collective bargaining agreement,’ and is not merely ‘his own 

brand of industrial justice,’ the award is legitimate.” Misco, 484 U.S. at 36. Thus, 

arbitration awards are treated with a high degree of conclusiveness, and a court is 



  

30 

 

not authorized to reconsider the merits of an arbitral award “as long as it is derived 

from the agreement, viewed in light of its language, its context, and any other 

indicia of the parties' intention.” Johnson Controls, Inc., Sys. & Servs. Div. v. 

United Ass'n of Journeymen, 39 F.3d 821, 825 (7th Cir.1994). Given an arbitral 

award’s high level of finality, and the fact the Commissioner reasonably interpreted 

the CBA in reaching decision, the arbitral award must be enforced. Accordingly, 

this Court should affirm the Second Circuit’s decision to enforce the arbitral award. 

A. The Commissioner’s Interpretation of the Collective Bargaining Agreement 

in Reaching the Arbitral Award Is Valid Because the Award Draws its 

Essence from the Collective Bargaining Agreement. 

 

Courts must enforce an arbitrator’s award if it “draws its essence from the 

collective bargaining agreement.” Boise Cascade Corp., 309 F.3d at 1080; see Misco, 

484 U.S. 29, 36 (1987). This standard is “among the narrowest known to the 

law.” Union Pac. R.R. v. Sheehan, 439 U.S. 89, 91 (1978) (per curiam). A labor 

arbitration award must be upheld if the arbitrator “offers[s] even a barely colorable 

justification for the outcome reached.”  Andros Compania Maritima, S.A. v. Marc 

Rich & Co., 579 F.2d 691 (2d Cir. 1978); see International Paper Co. v. United 

Paperworkers Int'l Inc., 215 F.3d 815, 817 (8th Cir. 2000).  

In determining whether an arbitration award “draws its essence from the 

collective bargaining agreement,” courts “look[] to the award itself and not at every 

phrase contained in the arbitrator's opinion.” Kennecott Utah Corp. v. Becker, 185 

F.3d 1201, 1204 (10th Cir. 1999) (“Arbitrators have no obligation to the court to give 

their reasons for an award. To require opinions free of ambiguity may lead 
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arbitrators to play it safe by writing no supportable opinions. This would be 

undesirable for a well-reasoned opinion tends to engender confidence in the 

integrity of the process and aids in clarifying the underlying agreement.”).  Even if 

“the wording of the award and some of its reasoning on subsidiary points [were] 

perhaps open to criticism,” all that is necessary for a court to enforce it is that “its 

essence is consistent with the spirit and reason of the collective-bargaining 

agreement. No more is required.” United Food and Commercial Workers, Local No. 

88 v. Shop-N-Save Warehouse Foods, Inc., 113 F.3d 893, 897 (8th Cir. 1997). In 

addition, federal courts “routinely confirm arbitral awards where the arbitrator has 

looked to outside sources for guidance in giving meaning to ambiguous language.” 

Boise Cascade Corp., 309 F.3d at 1083 (citing Fairview Southdale Hosp. v. 

Minnesota Nurses Ass'n, 943 F.2d 809, 812 (8th Cir.1991) (per curiam) (“[The] 

arbitrator did not violate the essence of the collective bargaining agreement by 

looking first to the agreement, and then beyond the agreement to past practices for 

resolution of an issue on which the agreement is ambiguous or silent.”).  

Even if this Court determined that the arbitration award rests on error of 

facts or misinterpretations of the CBA, it still would not have cause to vacate the 

award. See United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 596 

(1960). This Court’s jurisprudence provides that “the refusal of courts to review the 

merits of an arbitration award is the proper approach to arbitration under collective 

bargaining agreements.” Id. at 596. Thus, even if the Court were to “disagree[] with 

the arbitrator's interpretation, so long as his interpretation took its essence from 
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the CBA, [the Court] would be bound to enforce it.” Franklin Elec. Co. v. Int’l Union, 

United Auto. Aerospace & Agr. Implement Workers of Am. (UAW), 886 F.2d 188, 

193 (8th Cir. 1989).  

Here, the Association erroneously relies on the “Player Policies,” which 

provides that “first offenses will result in fines.” R. at 13. While the “Player Policies” 

do specify that, with regard to “Other Uniform/Equipment Violations,” “[f]irst 

offenses will result in fines,” the 2014 Schedule of Fines, which appears five pages 

later and details the fines for these violations, makes clear that the “[f]ines listed 

below are minimums.” R. at 15-16. The Schedule of Fines goes on to specify that 

“[o]ther forms of discipline, including higher fines and suspension may also be 

imposed, based on the circumstances of the particular violation.” R. at 16. While the 

Commissioner did not apply the “Player Policies” relied upon by the Association, he 

did apply Article 46, Section 1(a) of the CBA, which reads, in full:  

All disputes involving a fine or suspension imposed upon a player for 

conduct on the playing field (other than as described in Subsection (b) 

below) or involving action taken against a player by the Commissioner 

for conduct detrimental to the integrity of, or public confidence in, the 

game of professional football, will be processed exclusively as follows: 

the Commissioner will promptly send written notice of his action to the 

player, with a copy to the NFLPA. Within three (3) business days 

following the written notification, the player affected thereby, or the 

NFLPA with the player’s approval, may appeal in writing to the 

Commissioner.  

 

R. at 7. The Association relies upon provisions that provide an at “minimum” 

discipline and do not apply to the facts of the present case. R. at 15. The 

Commissioner reasonably authorized a four‐game suspension of Brady pursuant to 

his authority under Article 46. See R. at 13.  
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Applying different provisions of the CBA does not prove the Commissioner 

“fails to draw its essence from the parties' agreement.”  “While federal courts have 

repeatedly vacated arbitral decisions that failed to discuss probative terms,” the 

“Player Policies” relied upon by the Association do not apply in this case. Boise 

Cascade, 309 F.3d at 1088 n.9. The Association contends the “Other 

Uniform/Equipment Violations” of the “Player Policies” expressly pertains to the 

“tampering” and “deflation” of footballs; however, the provision includes no such 

language. R. at 15. Thus, the Commissioner reasonably interpreted the CBA under 

Article 46 of the Agreement, which authorizes him to take disciplinary actions 

against players who have engaged in “conduct detrimental to the integrity” of the 

game. Id. This provision provides the Commissioner wide discretion to impose a 

disciplinary action fit to the type of conduct exhibited by the player.  

Here, the Commissioner “undertook his obligation to construe and apply the 

parties’ agreement, and in doing so deemed a provision in the agreement to 

be unambiguous by adopting a reasonable interpretation.” Boise Cascade, 309 F.3d 

at 1087. The Commissioner, in the very least, “arguably constru[ed] or appl[ied] the 

CBA” in finding that Brady’s tampering with footballs could reasonably be 

considered “conduct detrimental” warranting suspension. R. at 15. Pursuant to 

Article 46 of the CBA, the Commissioner reached a fair conclusion based on facts 

presented before him by using his experience as Commissioner to bear on this 

unique set of facts to fashion a remedy that reasonably reflected the nature and 

seriousness of the offense. See Crouch v. Nat'l Ass'n For Stock Car Auto Racing, 
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Inc., 845 F.2d 397, 402-03 (2d Cir. 1988).  

Given that the “Player Policies” and Agreement were silent on matters 

involving the “tampering with” or “deflation” of footballs, the Commissioner’s 

interpretation of Article 46 of the Agreement and reliance on outside sources for 

guidance is reasonable. Similar to the Eighth Circuit’s decision in Fairview 

Southdale Hosp. v. Minnesota Nurses Ass'n in which the arbitrator looked beyond 

the agreement to reach his decision, here, the Commissioner compared Brady’s 

scheme and involvement in deflating the footballs to steroid use. 943 F.2d at 812;  

R. at 16.  

As the lower court noted, an arbitrator is afforded high deference and 

“generous latitude in phrasing his conclusions.” Id. While there may be other 

relevant comparisons to Brady’s conduct, the law merely requires the Arbitrator to 

reach an arbitral award by drawing from the essence of the Agreement. See Boise 

Cascade Corp, 309 F.3d at 1080. The Commissioner was within his discretion to 

compare the two types of conduct “detrimental to the integrity of and public 

confidence in the game of professional football,” which follows from the essence of 

the CBA. Accordingly, the Commissioner’s refusal to apply and construe a provision 

that imposes the most lenient sanction does not warrant vacating the award. 

B. The Commissioner’s Procedural Rulings Did Not Deprive the Petitioner of 

Notice or Fundamental Fairness to Warrant Vacating the Award.  

 

The Association does not dispute that the Commissioner is entitled to 

determine an arbitral award pursuant to Article 46 of the CBA. However, the 

Association contends the arbitral award should be vacated because they were 
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unaware that “tampering with” football equipment could yield a four-game 

suspension, simply because the Commissioner did not apply the provisions with the 

most lenient forms of punishment. The Association’s procedural grounds to vacate 

the award lack merit because all players have full notice of the broad authority 

afforded to the Commissioner pursuant to the League Policies and the NFL Player 

Contract. R. at 12. Further, the Association’s argument that the arbitration 

deprived Brady of fundamental fairness pursuant to the FAA’s narrow exception to 

vacate an award is misplaced. 9 U.S.C. § 10(a)(3).  Because the Association had 

“sufficient opportunity to present proof of a claim or defense” and the arbitral 

proceeding was neither “irrational or arbitrary,” Brady was not deprived of a 

fundamental fair hearing. Supreme Oil Co. v. Abondolo, 568 F. Supp. 2d 401, 408 

(S.D.N.Y. 2008). The procedural grounds to vacate the award are meritless and do 

not overcome the “national policy favoring arbitration.” Buckeye Check Cashing, 

Inc. v. Cardegna, 546 U.S. 440, 443 (2006). Accordingly, the Arbitrator’s decision did 

not deprive Brady of fundamental fairness or notice, and thus the arbitral award 

must be enforced.  

1. Brady had proper notice of the potential disciplinary actions for his 

conduct that proved detrimental to the integrity of professional football.  

 

The parties both agree that the “law of shop require[s] advance notice of 

discipline.” Nat’l Football League Players Ass’n v. Nat’l Football League, 88 F. 

Supp.3d 1084, 1092 n. 4 (D. Minn. Feb. 26, 2015). By virtue of the CBA, Brady had 

full notice of the broad authority and potential disciplinary actions that may be 

imposed on him pursuant to Article 46 of the Agreement. The Association’s 
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contention that Brady lacked notice because a four-game suspension is an 

unprecedented punishment is misplaced. As this Court held in W.R. Grace, courts 

may not “second-guess” an arbitrator's “conclusion that he was not bound by” 

arbitral precedent. W.R. Grace, 461 U.S. at 764-765. As noted by the Second Circuit, 

the Arbitrator’s interpretation of the “Player Policies” and “2014 Schedule of Fines” 

“easily withstand[s] judicial scrutiny because his interpretation would be at least 

barely colorable, which [] is all the law requires.” R. at 16. 

This Court has held the “law of the shop” to be a legal determination afforded 

to the arbitrator alone. See W.R. Grace, 61 U.S. at 764-65. Meaning, the “law of the 

shop” is a determination the Commissioner may make given the facts of the offenses 

before him. Furthermore, the Court has consistently upheld the high deference 

afforded to arbitrators and the conclusiveness of their decisions. In Associated Coal 

Corp. v. Mine Workers, this Court emphasized “that if an ‘arbitrator is even 

arguably construing or applying the contract and acting within the scope of his 

authority,’ the fact that ‘a court is convinced he committed serious error does not 

suffice to overturn his decision.’” 531 U.S. 57, 62 (2000). Thus, as long as the 

arbitral award draws its essence from the CBA, courts have limited grounds for 

interference as “federal policy of settling labor disputes by arbitration would be 

undermined if courts had the final say on the merits of the awards.” Enterprise 

Wheel & Car Corp., 363 U.S. at 596. 

In line with this Court’s jurisprudence, lower courts reviewing arbitral 

awards hold that arbitrators are not bound to arbitral precedent. See Wackenhut 
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Corp. v. Amalgamated Local 515, 126 F.3d 29, 32-33 (2d Cir. 1997) (arbitrator has 

no “duty to follow arbitral precedent” and the “failure to do so is [no] reason to 

vacate an award”); Westinghouse Elevators of Puerto Rico, Inc. v. S.I.U. de Puerto 

Rico, 583 F.2d 1184, 1186–87 (1st Cir.1978) (Principles of stare decisis and res 

judicata do not have the same doctrinal force in arbitration proceedings as they do 

in judicial proceedings); SBC Advanced Solutions, Inc., v. Comm'cns Workers of 

Am., Dist. 6, 794 F.3d 1020, 1030 (8th Cir. 2015) (A court “will not vacate” an award 

based on “inconsistency” or “disagreement” with a prior award because it is the 

arbitrator who “has the power to determine whether a prior award is to be given 

preclusive effect.”). 

Here, the Association contends Brady lacked notice that his conduct was 

punishable by suspension because such actions were unprecedented. However, the 

Commissioner authorized a four‐game suspension pursuant to Article 46 of the CBA 

between the League and the Association. Article 46 “empowers” the Commissioner 

to “take disciplinary action against a player whom he reasonable judges to have 

engaged in conduct detrimental to the integrity of and public confidence in the game 

of professional football.” R. at 13. All players have full notice of Article 46 of the 

CBA pursuant to the League Policies for players and the NFL Player Contract. R. at 

12. In addition, the Commissioner’s high level of deference does not bind him to 

arbitral precedent, as the crux of the law rests on whether the award draws its 

essence from the Agreement, not whether arbitral precedent is followed. See 

Wackenhut Corp., 515, 126 F.3d at 32-33.  
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The Association’s reliance on the “law of the shop” regarding “advance notice 

of discipline” is misplaced and, as a matter of law, irrelevant. The record is clear the 

Commissioner construed and applied the CBA in reaching his decision, which 

provided Brady sufficient notice that a scheme to “tamper with” or “deflate” 

footballs could yield suspension. See Misco, 484 U.S. at 38. Furthermore, Brady’s 

direct involvement in the scheme to “tamper with game balls and willful[] 

obstruct[tion]” of the investigation by…arranging the destruction of his cellphone,” 

constitutes “conduct detrimental” to the game of professional football. R. at 18. The 

Association’s contention that Brady lacked notice a player could be suspended for 

“general awareness of another person’s alleged misconduct” and destruction of 

evidence in anticipation of litigation is unfounded. While such conduct is not 

expressly stated in the CBA, the Commissioner reached a reasonable conclusion 

regarding Brady’s “detrimental conduct” pursuant to Article 46 of the CBA. 

Accordingly, the Association and Brady had sufficient notice of the broad authority 

afforded to the Commissioner to impose a four-game suspension.  

2. Brady was not deprived of fundamental fairness to vacate the arbitral 

award. 

 

The Association argues that the award must be vacated because the 

Commissioner denied Brady access to evidence and witnesses central to his appeal, 

and otherwise deprived Brady of his right to a fundamentally fair hearing. 

However, pursuant to Article 46, the Commissioner possesses the full discretion to 

admit or exclude evidence, as provided under the CBA. R. at. 27. In exercising this 

discretion, the Commissioner conducted a fundamentally fair hearing by providing 
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Brady with the opportunity to present his evidence and argument with regards to 

the League’s investigation. See Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 16 (2nd 

Cir. 1997).  

While a narrow exception exists under the FAA, which provides that an 

award may be vacated where “the arbitrators were guilty of misconduct . . . in 

refusing to hear evidence pertinent and material to the controversy,” such an 

exception has never been applied to arbitration awards under the LMRA. 9 U.S.C. § 

10(a)(3). However, as the Second Circuit noted, “federal courts have often looked to 

the FAA for guidance in labor arbitration cases.” Misco, 484 U.S. at 40 n.9 

Courts may vacate an arbitration award under Section 10(a)(3) of the FAA 

where “the arbitrators were guilty of [any] misconduct. . .thereby amount[ing] to a 

denial of [a party’s right to] fundamental fairness of the arbitration proceeding.” 

NYKCool A.B. v. Pac. Fruit, 507 Fed.Appx. 83, 85 (2d Cir. 2013). A hearing lacking 

fundamental fairness is one that “denies a party sufficient opportunity to present 

proof of a claim or defense . . . and renders the resulting arbitral decision biased, 

irrational or arbitrary.” Supreme Oil Co., 568 F. Supp. at 408. An arbitrator is not 

required to hear all the evidence proffered by a party, but “must give each of the 

parties to the dispute an adequate opportunity to present its evidence and 

argument.” Hoteles Condado Beach v. Union De Tronquistas Local 901, 763 F.2d 34, 

39 (1st Cir.1985). Importantly, in evaluating claims that a hearing lacked 

fundamental fairness, courts must remember that “[a]rbitrators have substantial 
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discretion to admit or exclude evidence.” Kolel Beth Yechiel Mechil of Tartikov, Inc. 

v. YLL Irrevocable Tr., 729 F.3d 99, 107 (2d Cir. 2013).  

 For example, the Second Circuit in LJL 33rd Street Assocs. LLC v Pitcairn 

Props. Inc., reversed the vacatur with instructions to confirm the award by noting 

that Section 10(a)(3) of the FAA only allows vacatur of an award if arbitrators are 

“guilty of misconduct” in “refusing to hear evidence pertinent and material to the 

controversy.”  725 F.3d 184, 192 (2nd Cir. 2013). Only in instances where the 

arbitrator is clearly guilty of misconduct in refusing to hear evidence pertinent and 

material to the controversy will an arbitral proceeding be deemed fundamentally 

unfair. See Gulf Coast Indus. Workers Union v. Exxon Co., USA, 70 F.3d 847 (5th 

Cir. 1995) (An arbitration award was vacated where the arbitrator prevented a 

party from presenting evidence, which misled that party into believing that a report 

was admitted as a business record, and then used this evidence as a predicate for 

ignoring other evidence).  

 Article 46 of the CBA expressly sets forth that a player has the right to a 

hearing at which the Commissioner may preside “at his discretion” and “he has the 

right to attend all hearings provided for in this Article and to present, by testimony 

or otherwise, any evidence relevant to the hearing.” CBA Art. 46 § 2. Brady 

exercised all of these collectively bargained rights—the Commissioner heard “nearly 

ten hours of sworn testimony and argument and approximately 300 exhibits.” R. at 

8.  These facts preclude the Association from reasonably arguing that Brady “was 

denied a fundamentally fair hearing and consequently suffered prejudice.” See 
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Supreme Oil Co., 568 F. Supp. at 408. Thus, the fundamental fairness argument 

fails, as Brady was fully afforded the opportunity to present his evidence and 

argument during the hearing. Accordingly, the Association and Brady had sufficient 

notice of the broad authority afforded to the Commissioner, who has the full 

discretion to admit or exclude evidence pursuant to the CBA. 

C. This Case Does Not Fall Under the Other Narrow Exceptions to the Federal 

Arbitration Act to Vacate an Award. 

 

A court’s review of an arbitrator’s decision under section 301 of the LMRA is 

“extremely limited.” Sheet Metal Workers Intern. Ass’n, Local No. 359, AFL-CIO v. 

Ariz. Mech. & Stainless, Inc., 863 F.2d 647, 653 (9th Cir. 1988).  Although this case 

arises under section 301 of the LMRA, because the LMRA “does not articulate the 

substantive or procedural rules” for confirming or vacating arbitral awards, this 

Court may resort to the FAA “for guidance about arbitration conducted under 

section 301.” Misco, Inc., 484 U.S. 29, 40 n.9 (1987).  

Even under the FAA, the Association fails to fall under the remaining two 

limited grounds for vacating an arbitration award: an award may be vacated “where 

the award was procured by corruption, fraud, or undue means; or where there was 

evident partiality or corruption in the arbitrators, or either of them.” 9 U.S.C. § 

10(a)(1),(2).  In addition, this Court in Hall Street Associates, L.L.C. v. Mattel, Inc. 

provided the exclusive grounds for vacating an award are subject to the provisions 

under the FAA. 522 U.S. 576 (2008).  The Court may not vacate the award simply 

because it disagrees with the arbitrator’s interpretation of the contract, “unless the 
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interpretation so directly contradicts the plain meaning of the parties’ agreement 

that it effectively rewrites it.” Boise Cascade Corp., 309 F.3d at 1080-1081.  

Courts may vacate an arbitration award “where there was evident partiality . 

. . in the arbitrator[].” 9 U.S.C. § 10(a)(2).

 

“Evident partiality may be found only 

‘where a reasonable person would have to conclude that an arbitrator was partial to 

one party to the arbitration.’” Scandinavian Reins. Co. v. Saint Paul Fire & Marine 

Ins. Co., 668 F.3d 60, 64 (2d Cir. 2012). The party seeking vacatur must prove 

evident partiality by clear and convincing evidence. See Kolel Beth, 729 F.3d at 106.  

As this Court held in Misco¸ an arbitrator may commit an error in reaching a 

decision, but so long as the error was “not in bad faith or so gross as to amount to 

affirmative misconduct,” the award should be enforced. 484 U.S. at 30. Here, the 

Commissioner’s resolution of Brady's arbitration appeal comes nowhere close to the 

sort of “bad faith” or “affirmative misconduct” required to vacate the award. See Id.  

1. The Commissioner was not evidently partial or corrupt in reaching the 

arbitral award under section 10(a)(2) of the Federal Arbitration Act.  

 

The Association’s argument that the Commissioner was “evidently partial” 

pursuant to Section 10(a)(2) of the FAA was waived when the parties both agreed 

on the Commissioner to serve as the Arbitrator. R. at 26. Under the CBA, the 

parties expressly “[chose] their method of dispute resolution,” and thus, they “can 

ask no more impartiality than inheres in the method they have chosen.” Williams v. 

Nat’l Football League, 582 F.3d 863, 885 (8th Cir. 2009).  

This Court in Commonwealth Coatings Corp. v. Continental Casualty Co., 

held that “evident partiality” under 10(a)(2) requires more than “an impression of 
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possible bias.” 393 U.S. 145 (1968). In Commonwealth, one of the parties and the 

arbitrator had an existing business relationship; however, this Court held that 

“arbitrators are not automatically disqualified by a business relationship with the 

parties before them if both parties are informed of the relationship in advance, or if 

they are unaware of the facts but the relationship is trivial.” Id. at 150. In 

accordance with this Court’s high burden to seek relief under Section 10(a)(2), the 

Eighth Circuit’s decision in Williams v. NFL held that the CBA “entitles the parties 

to select interested arbitrators,” and that a party seeking to vacate an arbitration 

award must show clear and convincing evidence of partiality. 582 F.3d at 885. 

Here, the parties pursuant to Art. 46 § 2 of the CBA agreed that the 

Commissioner may serve as the arbitrator “at his discretion.” R. at 7. Thus, the 

Association and Brady both waived the right to challenge any potential “evident 

partiality” on the part of the Commissioner. Williams, 582 F.3d at 885. 

Furthermore, the Commissioner conducted a fair and just hearing by carefully 

reviewing the facts and evidence before him. This Court has already held that a 

prior business relationship does not warrant vacating an arbitral award. 

Commonwealth, 393 U.S. 145. Thus, the fact the League commissioned an 

independent investigation by Paul Weiss does not establish a clear showing of 

evident partiality. In addition, the Association in no way meets its heavy burden to 

establish that any alleged bias caused actual prejudice to produce an unfair award. 

In order to provide “evident partiality” there “must be direct and not speculative” 

proof and there is a “high burden of demonstrating objective facts consistent with 
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impartiality.” Kolel Beth, 729 F.3d at 104-06. Accordingly, the arbitral award does 

not rise to the level of evident partiality to warrant a vacatur.  

2. The award was not procured by corruption, fraud, or undue means under 

section 10(a)(1) of the Federal Arbitration Act.  

 

The Commissioner reasonably reached his decision based on the CBA, the 

extremities of the offenses and evidence presented before him. Under Section 

10(a)(1) of the FAA, an arbitral award may be vacated if the “[t]he award was 

procured by corruption, fraud, or undue means.” 9 U.S.C. 10(a)(1).  The burden for 

obtaining relief under Section 10(a)(1) requires “proof of intentional misconduct” or 

“bad faith,” and “connotes behavior that is immoral if not illegal.” See, 

e.g., PaineWebber Group, Inc. v. Zinsmeyer Trusts P’ship, 187 F.3d 988, 991 (8th 

Cir. 1999). In general, a claim under Section 10(a)(1) of the FAA requires clear and 

convincing evidence of fraud. See Int’l Bhd. of Teamsters, Local 519 v. United Parcel 

Serv., Inc., 335 F.3d 497, 503 (6th Cir. 2003). 

Here, there is absolutely no evidence the arbitral award was procured by 

corruption, fraud, or undue means. The Commissioner reasonably imposed a four-

game suspension against Brady based on the evidence and facts before him. R. at 

15. Judicial interference in arbitration awards is very limited due to the high 

deference afforded to arbitrators. Thus, the facts of this case evidence a reasonable 

determination that would not warrant vacating the arbitral award under section 

10(a)(1) of the FAA.  
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3. This Court limited judicial interference in vacating arbitral awards due to 

national policy favoring arbitration. 

 

This Court in Hall Street provided the exclusive grounds for vacating an 

award are subject to the four provisions under the FAA. See 552 U.S. at 578. Since 

this Court’s decision in Hall Street, the circuits have differed in whether “manifest 

disregard of the law” is a ground for vacating an arbitral award. Ramos-Santiago v. 

United Parcel Serv., 524 F.3d 120, 124 (1st Cir. 2008) (holding that 

manifest disregard is a judicially created doctrine and thus is no longer a valid basis 

for vacating an award); but see Comedy Club, Inc. v. Improv W. Assocs., 553 F.3d 

1277, 1281 (9th Cir. 2009) (the manifest disregard doctrine survives as a judicial 

gloss on section 10 of the FAA). Hall Street held that arbitral awards may only be 

vacated based on statutory grounds by dismissing “manifest disregard of the law” as 

a common-law ground not within the FAA. 552 U.S. at 588. In accordance with 

national policy favoring arbitration, this Court reasoned that judicial interference 

should be limited in order to maintain arbitration's essential virtue of resolving 

disputes straightaway. Id.  

Several circuits followed this Court’s decision by rejecting the “manifest 

disregard of the law” as grounds to vacate an arbitration decision. See Medicine 

Shoppe Intern., v. Tuner Investments, Inc., 614 F.3d 485, 489 (8th Cir. 2010) 

(holding only that “manifest disregard” is “not included among those [grounds] 

specifically enumerated in § 10” and is “therefore not cognizable.”). In contrast, 

other circuits have since held that arbitrators who manifestly disregard the law will 

warrant vacating the arbitral award. See Schafer v. Multiband Corp., 551 F. App’x 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS10&originatingDoc=I1791a11041cb11deabded03f2b83b8a4&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


  

46 

 

814, 819 n.1 (6th Cir. 2014); Wachovia Sec., LLC v. Brand, 671 F.3d 472, 480 (4th 

Cir. 2012).  

 Even assuming, arguendo, the “manifest disregard of the law” doctrine is 

grounds to vacate an arbitral award, in this case, the Commissioner reached his 

conclusion based on the law and facts before him.  The Association has no basis for 

arguing that the Commissioner manifestly disregarded the governing law in 

reaching his decision.  Here, the Commissioner authorized a four‐game suspension 

pursuant to Article 46 of the CBA between the League and the Association. R. at 9. 

Article 46 “empowers” the Commissioner to take disciplinary actions against 

players based on his reasonable judgement. R. at 13. The Commissioner reached a 

reasonable award to suspend Brady as his misconduct and destruction of evidence 

constituted “conduct detrimental” under Article 46. Thus, the Commissioner 

imposed a form of discipline that flowed directly from the CBA.  Accordingly, this 

Court should affirm the decision of the Second Circuit in furthering “national policy 

favoring arbitration” and maintain the high degree of conclusiveness of arbitral 

awards.  

CONCLUSION 

 

For the foregoing reasons, Respondent respectfully requests that this Court 

affirm the decision of the United States Court of Appeals for the Second Circuit. 

 

Respectfully submitted,  

 

Team 49R 

Counsel for Respondents
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APPENDIX A 

Labor Management Relations Act 

 

19 U.S.C. § 141(b)  

 

Industrial strife which interferes with the normal flow of commerce and with 

the full production of articles and commodities for commerce, can be avoided 

or substantially minimized if employers, employees, and labor organizations 

each recognize under law one another's legitimate rights in their relations 

with each other, and above all recognize under law that neither party has any 

right in its relations with any other to engage in acts or practices which 

jeopardize the public health, safety, or interest. It is the purpose and policy of 

this Act, in order to promote the full flow of commerce, to prescribe the 

legitimate rights of both employees and employers in their relations affecting 

commerce, to provide orderly and peaceful procedures for preventing the 

interference by either with the legitimate rights of the other, to protect the 

rights of individual employees in their relations with labor organizations 

whose activities affect commerce, to define and proscribe practices on the part 

of labor and management which affect commerce and are inimical to the 

general welfare, and to protect the rights of the public in connection with 

labor disputes affecting commerce. 
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APPENDIX B 

Federal Arbitration Act  

 

9 U.S.C. § 9   

If the parties in their agreement have agreed that a judgment of the court 

shall be entered upon the award made pursuant to the arbitration, and shall 

specify the court, then at any time within one year after the award is made 

any party to the arbitration may apply to the court so specified for an order 

confirming the award, and thereupon the court must grant such an order 

unless the award is vacated, modified, or corrected as prescribed in sections 

10 and 11 of this title.  

 

9 U.S.C. § 10(a)  

 

(a) In any of the following cases the United States court in and for the district 

wherein the award was made may make an order vacating the award upon 

the application of any party to the arbitration-- 

(1) where the award was procured by corruption, fraud, or undue 

means; 

(2) where there was evident partiality or corruption in the arbitrators, 

or either of them; 

(3) where the arbitrators were guilty of misconduct in refusing to 

postpone the hearing, upon sufficient cause shown, or in refusing to 

hear evidence pertinent and material to the controversy; or of any 

other misbehavior by which the rights of any party have been 

prejudiced; or 

(4) where the arbitrators exceeded their powers, or so imperfectly 

executed them that a mutual, final, and definite award upon the 

subject matter submitted was not made. 

(b) If an award is vacated and the time within which the agreement required 

the award to be made has not expired, the court may, in its discretion, direct 

a rehearing by the arbitrators. 

(c) The United States district court for the district wherein an award was 

made that was issued pursuant to section 580 of title 5may make an order 

vacating the award upon the application of a person, other than a party to 

the arbitration, who is adversely affected or aggrieved by the award, if the 

use of arbitration or the award is clearly inconsistent with the factors set 

forth in section 572 of title 5. 
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APPENDIX C 

Article 46 Commissioner Discipline 

 

Section 1. League Discipline:  

 

(a) All disputes involving a fine or suspension imposed upon a player for conduct on 

the playing field (other than as described in Subsection (b) below) or involving 

action taken against a player by the Commissioner for conduct detrimental to the 

integrity of, or public confidence in, the game of professional football, will be 

processed exclusively as follows: the Commissioner will promptly send written 

notice of his action to the player, with a copy to the NFLPA. Within three (3) 

business days following such written notification, the player affected thereby, or the 

NFLPA with the player’s approval, may appeal in writing to the Commissioner. 

 

(b) Fines or suspensions imposed upon players for unnecessary roughness or 

unsportsmanlike conduct on the playing field with respect to an opposing player or 

players shall be determined initially by a person appointed by the Commissioner 

after consultation concerning the person being appointed with the Executive 

Director of the NFLPA, as promptly as possible after the event(s) in question. Such 

person will send written notice of his action to the player, with a copy to the 

NFLPA. Within three (3) business days following such notification, the player, or 

the NFLPA with his approval, may appeal in writing to the Commissioner.  

that the circumstances do not warrant his receiving a fine above the amount stated 

in the schedule of fines.  

 

Section 2. Hearings:  

 

(a) Hearing Officers. For appeals under Section 1(a) above, the Commissioner shall, 

after consultation with the Executive Director of the NFLPA, appoint one or more 

designees to serve as hearing officers. For appeals under Section 1(b) above, the 

parties shall, on an annual basis, jointly select two (2) or more designees to serve as 

hearing officers. The salary and reasonable expenses for the designees’ services 

shall be shared equally by the NFL and the NFLPA. Notwithstanding the foregoing, 

the Commissioner may serve as hearing officer in any appeal under Section 1(a) of 

this Article at his discretion. 

 

(b) Representation. In any hearing provided for in this Article, a player may be 

accompanied by counsel of his choice. The NFLPA and NFL have the right to attend 

all hearings provided for in this Article and to present, by testimony or otherwise, 

any evidence relevant to the hearing.  
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(d) Decision. As soon as practicable following the conclusion of the hearing, the 

hearing officer will render a written decision which will constitute full, final and 

complete disposition of the dispute and will be binding upon the player(s), Club(s) 

and the parties to this Agreement with respect to that dispute. Any discipline 

imposed pursuant to Section 1(b) may only be affirmed, reduced, or vacated by the 

hearing officer, and may not be increased.  

 

(ii) Discovery. In appeals under Section 1(a), the parties shall exchange copies of 

any exhibits upon which they intend to rely no later than three (3) calendar days 

prior to the hearing. Failure to timely provide any intended exhibit shall preclude 

its introduction at the hearing.  

 

 

 


